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A PRACTICAL GUIDE TO  

estate and elder care PLANNING 

 
By 

 

Timothy P. Murphy 

Attorney at Law 

 
In this guide, we’re going to discuss subjects that most of us would rather avoid: death, disability 

and taxes. Many people do not give a single thought to the certainty of their own death; yet it will 

happen to each and every one of us. Estate planning forces us to face the financial and emotional 

consequences of death and disability and take action to minimize the effects on our families. If 

people were asked to summarize their planning wishes, most would simply say that: 
 

 They want their affairs handled by persons whom they know and trust should they become 

incapacitated and upon their death; 

 They want their estate to be distributed to the people and worthy causes they choose 

according to their wishes; 

 They want to avoid excessive attorney fees, court costs and unnecessary delays in passing on 

their property; and, 

 They want to avoid, or at least minimize, the payment of death taxes. 

In other words, they want to pass their worldly goods to whom they want, when they want, the way 

they want, at the least possible cost. 

While those are certainly good goals, proper planning involves a lot more. The Legacy Wealth 

Planning approach used by our office helps clients plan to preserve their wealth and to make 

financial and non-financial decisions. A well-constructed Legacy Wealth Plan can also: 

 

 Preserve hard earned assets should the need for long-term (nursing home) care arise; 

 Examine the financial and non-financial aspects of death and take actions to minimize the 

impact on families and loved ones;  

 Make clear one’s wishes concerning end of life care and final services; and, 

 Ensure that one’s legacy lives on through those they love. 

 
___________________________________________________________________________________________ 

 

PLEASE NOTE:  
 

This guide provides a general overview of these important topics.  For a more detailed discussion of these topics, please 

see page 28 for a listing of our other free reports which are yours for the asking. The information presented in this guide 

is for general information and educational purposes only.  It is not intended to be a substitute for personalized legal and 

tax advice. Please contact Mr. Murphy to obtain professional advice tailored to your personal circumstances and goals. 

        

© 2018. Timothy P. Murphy. All rights reserved. 

This material may not be reproduced in any manner without the express written permission of the author. 
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introduction 

 

What is Estate Planning? 

 

Estate planning is the creation of a definite plan for managing your wealth while you’re alive and 

distributing it after your death.  When we talk about an estate, we mean all assets of any value that 

you own, including real property, business interests, investments, insurance proceeds, personal 

property and even your personal effects. 
 

These assets may be owned by you separately or jointly with others. Below are some examples of 

how married couples in California often hold title to property: 
 

 Community Property: Undivided one-half interest owned by each spouse. 

 Separate Property: Entire interest owned by one of the spouses. This property was generally 

acquired prior to marriage or was a gift or inheritance to one spouse alone during the 

marriage. 

 Joint Tenancy: Individual interest owned by any two or more people in which the survivor 

acquires the entire interest upon the death of the other joint tenants. 
 

What evils are we trying to avoid? 
 
All of us face several principal obstacles in planning our estates:  

 Living Probate: The court proceeding to manage your estate if you are disabled. 

 Death Probate: The court proceeding to manage and distribute your estate at death. 

 Death Taxes:  The taxes the government demands at your death. The federal estate tax, 

which varies over time, is currently set at 40%. 

 Victimization of a surviving spouse and heirs by predators, creditors, divorce, etc.  

 Loss of control by parents of young children over their custody and financial well-being. 

 No control over decisions about health care, including end of life decisions. 

 Improper distribution of personal heirlooms and personal items. 

 Depletion of assets on long term care expenses. 

 Failure to pass one’s wisdom and values, allowing lifelong principles and experience to die 

with you. 
  

What are your Estate Planning options? 
 

There are six basic methods you can use to plan your estate:         

 Do nothing 

 Hold title to your assets in Joint Tenancy 

 Use beneficiary designations on certain accounts and assets 

 Create a Will 

 Create a “bare bones” Living Trust 

 Establish a Legacy Wealth Plan 
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What happens if you do nothing? 

 

Believe it or not, many Americans choose to do nothing. Surveys consistently report that a 

majority of Americans have no written estate plan. Of those who have planned, most have 

created a simple Will or rely on joint tenancy ownership of their assets to distribute their estate. 

Unfortunately, for those who have no plan in place, state law will dictate how their estate is to be 

distributed at death. As you might imagine, the government’s default plan of distribution has no 

particular concern for the best interests of your loved ones. 

 

Doing nothing can and often will result in probate costs, attorney fees and, of course, higher risk 

of death taxes. But most people don’t realize that there can be major problems as a result of 

holding title to assets in joint tenancy, relying solely upon designated beneficiary accounts, or 

creating a simple Will or “bare bones” Living Trust. 

 

This guide will walk you through a discussion of each of the estate planning evils and explain 

what happens if you plan with each of these planning tools. 
 

What is Joint Tenancy and why do some people use it? 
 

Joint tenancy ownership is where two or more people hold title to an asset together. But unlike 

other forms of joint ownership, upon the death of one of the owners, the entire interest passes 

automatically to the surviving joint tenants. Actually, the full name for joint tenancy is Joint 

Tenancy With Right of Survivorship (JTWROS). Right of survivorship means that whoever dies 

last owns the whole property. 

 

Because a joint tenant’s interest passes to the surviving joint tenants immediately at death, it’s 

not controlled by the owner’s Will or Trust. For example, let’s say two good friends, Sal and 

Adam, owned a piece of property as joint tenants. Sal dies and his Will says that upon his death 

all of his estate should go to his wife, Mary. What happens to his interest in the real property he 

owns with Adam? Because the title passes automatically at death to the surviving joint tenants, 

Adam will own the entire property and Mary will get nothing. This is only one of the unforeseen 

problems that joint tenancy ownership can create. 

 

Another serious consequence to joint tenancy ownership is an unintended exposure to capital 

gains taxes which easily can be avoided with better planning.  (For more information about joint 

tenancy problems, ask for our free Report “The Trouble with Joint Tenancy”—see page 28). 
 

Why not just use accounts and other assets which designate beneficiaries to receive 

the remaining balance when the original owner dies? 

 

In an effort to avoid probate, some people seek to use accounts and other assets that allow for the 

designation of a beneficiary to receive certain assets upon the death of the owner.  Typical assets 

include life insurance, annuities and tax-deferred retirement accounts, such as IRAs.  There is 

also a growing trend of bank, credit union and investment accounts known as TOD (Transfer on 

Death) and POD (Pay on Death) accounts. 

 



 5 

While these types of assets can sometimes be useful, there are many potential problems.  For 

example, what if a beneficiary is a minor?  This may result in the need for a costly and burdensome 

court proceeding known as a guardianship before the money can be transferred and distributed.  In a 

situation where a disabled person who receives certain government benefits is named as a 

beneficiary, it could well result in the loss of valuable government benefits.  In the case of large 

accounts such as IRAs and annuities, especially where there are deferred taxes, the wrong choice of 

a beneficiary could cause unintended consequences and the unnecessary payment of taxes. 

 

Before owners and beneficiaries are selected for such assets, especially larger accounts, annuities or 

insurance policies, it is important to consult with a qualified and experienced estate planning and 

elder law attorney to avoid the many pitfalls.  With proper coordination in a comprehensive Legacy 

Wealth Plan, such accounts can further and not hamper a person’s goals. 

 

Is creating a Will a good idea? 
 

Many people plan their estates by creating a simple document called a Last Will and Testament. A 

Will is essentially a legal document that lays out how you want your assets distributed at death.  

 

As we’ve already learned, a Will doesn’t control the distribution of all your assets. Joint tenancy 

property and most life insurance proceeds and retirement benefits will pass outside your Will. Wills 

also don’t take effect until you die so they are no help with lifetime planning.  

 

Upon your death, your Will becomes a public document when it’s filed with the probate court and is 

available to anyone who wants to read it. Once your estate enters the probate process, your estate is 

no longer controlled by your family. It’s in the hands of the court and probate attorneys. Because a 

Will virtually guarantees that your estate will go through probate, it’s a very poor estate planning 

document for most families. 

 

What is a “bare bones” Living Trust and what problems does it create? 

In recent years, many people have created basic “bare bones” Living Trusts in an attempt to avoid 

probate. Unfortunately, many of these very simple documents fail to perform as promised.  

Sometimes the documents are legally defective or incomplete and, all too often, people fail to 

transfer their assets into the Trust, thereby forcing their estates to go through probate. In addition, 

very few of the simple Living Trusts adequately protect you in the event you become disabled and 

can’t manage your financial affairs, and they often fail to properly address death tax issues, 

beneficiary protection and long term care planning provisions. They are particular1y harmful 

because they too often lull people into a false sense of security. 
 

But wait, aren’t all Living Trusts created equal? 
 

No.  Unfortunately, there is little legal protection available to prevent unqualified and dishonest 

persons from selling Wills and Trusts.  These dubious options range from do-it-yourself books and 

CDs to Internet web sites, to non-lawyer “Living Trust mills” to general practice lawyers who may 

have a trust form book but whose knowledge of estate planning and elder law is limited at best. 
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Regrettably, many financial and tax advisors and even some lawyers, who are completely 

unqualified, will dabble in estate planning. Such efforts are typically fraught with peril and leave 

the client exposed to the many problems and high costs of a defective and incomplete plan. (For 

more information, ask for our free report “Price v. Value in Estate Planning: The High Cost of 

Cheap Trusts”—see page 28) 

 

Just as most physicians must limit their medical practices to specific areas (surgery, ob/gyn, etc.), 

attorneys also typically focus their efforts in specific areas of law, especially complex areas such 

as estate planning and elder law.  When looking to plan for your future and for the security and 

well-being of your loved ones, it is best to forego bargain hunting for the cheapest plan and, 

instead, to seek a qualified and experienced estate planning and elder law attorney to assist you.  
 

Why do you recommend a Legacy Wealth Plan? 

A Legacy Wealth Plan provides comprehensive protection for your family. It can control all of 

your assets both during your life and after your death. 

Here’s how it works: When you set up your Family Wealth Trust, the cornerstone of the Legacy 

Wealth Plan, you transfer the title of all your major assets (stocks, bonds, real estate, etc.) from 

your name to the name of the Trust. You then name yourself as the trustee and beneficiary. That 

gives you, and you alone, total and complete control of all your assets. You can buy, sell, trade, 

do whatever you want—just like you do now. 

Here’s the difference, and the real benefit of a Family Wealth Trust: When you die, there will be 

no assets left in your name, and, therefore, no probate for your family to endure. Whomever you 

name as your successor trustee will immediately gain control of your assets to distribute them 

according to your exact instructions. The Family Wealth Trust can also be set up to protect you 

and your family from problems associated with a surviving spouse’s remarriage, lawsuits and 

creditor claims, nursing home expenses, divorce and liability problems of your heirs, as well as 

protecting special needs children and grandchildren. It addresses the prospect of death taxes and 

minimizes income taxes on your retirement assets. It is the centerpiece of a comprehensive 

family protection plan. 

In the rest of this guide, we’ll take a closer look at the specific problems we’re trying to avoid 

with an effective Legacy Wealth Plan. 

 

How can I create a Legacy Wealth Plan? 
 

The first step is to make an appointment with a qualified and experienced attorney like Mr. 

Murphy. Do not risk your family’s future to a self-help Trust, a non-attorney Living Trust mill or 

general practice attorney. Protecting your future and your loved ones is no place to cut corners 

and seek out the lowest cost plan.  You should be prepared to discuss the following issues: 

•  How your assets are to be distributed after your death, and 

• The names of the people you want to manage your assets if you become mentally 

   disabled or after you die. 

 

To make sure you get a Legacy Wealth Plan and not simply a “bare bones” plan, use the 

information on pages 14 and 15 as a guide.  If all the documents and services listed there are not 

being offered, look elsewhere. 
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Living Probate 
 

What is a Living Probate? 
 

When you mention the word “probate,” most people think it’s only something that happens when 

you die. Unfortunately, probate can also happen while you’re alive. It’s often referred to as a “living 

probate” but it’s technically called a “conservatorship” proceeding in California. If you become 

mentally disabled before you die, the probate court will appoint someone to take control of all your 

assets and personal affairs. This court appointed agent must file strict annual accountings with the 

court. The entire procedure is expensive, time consuming and humiliating.  
 

Does Joint Tenancy avoid a Living Probate? 
 

No. Each joint tenant is required to sign documents on all major transactions involving joint 

property. If one of the owners is mentally disabled and incapable of handling financial matters, 

everything will have to wait until the probate court takes control. The court, in effect, becomes a 

joint owner and will continue to have a voice in managing the property until the disabled owner 

recovers or dies. 
 

Does the use of Beneficiary Designations Avoid a Living Probate? 
 

No. Beneficiary designations only control the transfer of remaining balances at death. It has no 

control over events during the owner’s life. 
 

Does a Will avoid a Living Probate? 
 

No. Like the asset with a beneficiary designation, a Will only takes effect at the time of death. It has 

no control over lifetime events. 
 

Does a “bare bones” Living Trust avoid a living Probate? 
 

Depends. Most simple Living Trusts are unfunded and fail to provide any protection. In addition, 

many “bare bones” documents fail to mention what happens in the event of a disability. 
 

Does a Family Wealth Trust avoid a Living Probate? 
  

Yes. One of the most important benefits of a Family Wealth Trust is that it is designed to protect you 

while you’re alive and your family and loved ones when you are gone. Part of every well drafted 

Family Wealth Trust is a section setting forth your instructions in the event you should become 

legally incapacitated. You can plan in advance to look after illness, disability, and even old age. The 

trustees you pick are bound by law to follow your instructions during these difficult times. With a 

Family Wealth Trust, there will be no need for expensive “help” from the probate court, probate 

lawyers or conservators. 
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Death Probate 
 

What is Death Probate? 
 

When you think about it, probate is not difficult to understand. At your death, your debts need to be 

paid, your assets need to be distributed to your heirs and any loose ends need to be looked after. 

You, obviously, can’t sign the deeds, write the checks or handle your business affairs. The probate 

court takes over those duties. 

 

The probate process is a long, complicated and bureaucratic nightmare for most families. Here are 

the five basic steps to settling an estate. 
 

Step One: Filing Petition and Gathering Material 

 

A formal written petition to the court along with a sizeable filing fee must be submitted to the court 

to start the probate process. One of the probate court’s first jobs is to approve or appoint someone to 

handle the affairs of the estate. This person is called the executor or administrator depending upon 

whether the decedent died with or without a Will.  

 

To keep things simple, we’ll call this agent of the estate a “personal representative.” Generally, the 

first thing the personal representative does is hire an experienced and qualified probate attorney, like 

Mr. Murphy. Although having an attorney is not always a legal requirement, it has become a 

practical necessity because probate paper work and filing procedures are specialized and complex. 

 

Step Two: Publishing Notice to Creditors 
  

The second major job of the probate court is to order that the decedent’s creditors be notified so that 

they can present their claims to the court for payment. This requires the time consuming task of 

cataloguing all of the decedent's liabilities. The creditors are notified either by notices in the local 

newspaper or directly by mail. The law sets a time that the probate proceeding must be left open to 

allow creditors the chance to present their claims. In California, the creditor period is several months 

long.  
  

Step Three: Inventory and Appraise Assets 
 

During probate all the assets in the estate are usually frozen so that an accurate inventory and 

appraisal can be made. This means that during this period the assets cannot be distributed or sold 

without written permission from the court. The court will require formal written appraisals for many 

items, such as real estate, antiques, automobiles, art work and other valuable assets. Appraisal fees 

can be expensive and, like all expenses, are paid for out of the estate.  
       

Step Four: Payment of Debts, Claims and Taxes 

 

Once all the debts and claims have been submitted and approved, they’re presented to the court for 

approval to pay them from the assets of the estate. Some estates may also have tax liability and they 

must stay open until those taxes are paid. 

 

During the probate process, disgruntled heirs or those who disagree with the provisions in the Will 
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can bring a lawsuit in the probate court. These suits are called Will Contests. They can hold up the 

distribution of the estate and can be used to intimidate heirs into settling cases that have no merit. 
 

Step Five: Final Distribution and Closing of Estate 

 

Finally, after the court is satisfied that all legal requirements have been met, it will order all debts, 

claims, taxes, attorney fees and the personal representative compensation and any other 

miscellaneous expenses to be paid. If there’s not enough cash in the estate to pay these substantial 

claims, the judge can order that assets be sold at public auctions or estate sales. These transactions 

are often conducted in a depressed market or under the banner of “distressed sales.” 

 

Only after all the bills are paid will the probate court distribute the estate to the beneficiaries named 

in the Will; or, if there is no Will, to the designated heirs at law. The court then closes the file. 
 

How much does Probate cost? 
 

Probate is very expensive.  One proponent of reform in the probate system remarked that “the cost of 

probate expands to consume the money available.” Small estates are particularly vulnerable because 

even reasonable fees can eat up a large percentage of an estate’s assets. There just isn’t that much to 

go around. Remember, every dollar that goes to pay probate costs is a dollar that could benefit your 

loved ones. 
 

How are Probate fees calculated? 
 

The way probate fees are calculated is exceedingly unfair to your family. State law sets the probate 

fees that attorneys and personal representatives can charge. Many states allow attorneys to charge 

any fee that the court considers reasonable, without any limitations. Other states, like California, 

base the fees on a fixed percentage of the estate. Under either method, the fees can be very 

expensive.  

 

Remember, probate fees can be levied at each spouse's death. Depending on how title was held on 

the date of death, a married couple could pay some form of probate fees on the death of each spouse. 

 

Not only are these fees excessive, but the manner in which they arrive at the size of your estate bears 

little resemblance to its actual value. In states like California that use the percentage of the estate 

method, probate fees are calculated on your estate’s gross value without deductions for liens or 

encumbrances. This means that if you have property worth $400,000 but owe $190,000 on a 

mortgage to a bank or some other financial institution, your probate fees will be based on the full 

$400,000, not the $210,000 equity interest you actually own. As you can see, this valuation method 

unfairly increases the size of your estate and results in the payment of larger fees. 
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The minimum statutory death probate fees in California are: 
 

 
 

This schedule only covers fees for “ordinary” probate services.  If additional “extraordinary” 

services are needed, such as, among other things, prosecuting or defending estate claims, the 

attorney and personal representative can be awarded additional fees by the Probate Court.  

 

How long does Probate take? 
 

The slow progress of your estate through probate can be very frustrating for the family. This 

complex process often takes at least a year to complete, while some estates take several years. 

Most people assume that their estates are simple and will glide through the system. Regardless of 

how simple an estate appears, it’s very difficult to close a full probate quickly. That’s because of 

all the steps that must be completed to the satisfaction of the probate judge and court congestion. 

 

Are the details of the estate kept private in Probate Court? 
  

No. All probate proceedings are open to the public. Anyone can pull your probate file and 

examine details of your financial life. The file will disclose an inventory and appraisal of every 

probated asset you owned at death. It reveals the name of your creditors and amount owed to 

each. It lays out the names and addresses of your beneficiaries and the amount and conditions of 

their inheritances. This information is often compiled and sold to companies that use the 

information to sell products and services to vulnerable surviving family members. It can be 

particularly damaging if you owned a business. Your competitors may have a treasure trove of 

confidential business information at their fingertips in the probate file. 

 

What happens to the real estate located in another state? 
 

A probate must be instituted not only in the state where you lived, but in every state where you 

owned real estate, including most time shares. This is called an ancillary probate. Each state has 

probate jurisdiction of the real property located within its borders. That means that your family will 

GROSS ESTATE SIZE    PROBATE ATTORNEY FEES   PERSONAL REP. FEES 

        $   150,000        $    5,500           $   5,500 

        $   200,000        $    7,000           $   7,000 

        $   300,000        $    9,000           $   9,000 

        $   400,000        $  11,000           $ 11,000 

        $   500,000        $  13,000           $ 13,000 

        $   600,000        $  15,000           $ 15,000 

        $   700,000        $  17,000           $ 17,000 

        $   800,000        $  19,000           $ 19,000 

        $   900,000        $  21,000           $ 21,000 

        $1,000,000        $  23,000           $ 23,000 

        $1,500,000        $  28,000           $ 28,000 

        $2,000,000        $  33,000           $ 33,000 

        $2,500,000        $  38,000           $ 38,000 

        $3,000,000        $  43,000              $ 43,000 
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have to file a new probate in each state and hire a local attorney to represent the estate. Of course, 

this will add to the expenses that must be paid before your family receives its share. 

 

Are there any other problems with a Death Probate? 
 

Yes. Perhaps the most important disadvantage of death probate is that your family loses control of 

the estate. During probate, they may not be able to sell assets without court approval even if they 

need the money. Opportunities can be lost because the cumbersome probate system moves so 

slowly. 

 

Your family may pay an emotional price in probate as well. Because the process takes so long, it can 

be a constant reminder of the loss of a loved one. It can also foster arguments among family 

members who would normally seek support from one another. It’s common to see family members 

taking out their frustration about the system on one another, especially if one of the family members 

has been named the personal representative of the estate. 

       

Does Joint Tenancy avoid a Death Probate? 
 

Well, the answer is yes and no. In the case of a husband and wife who own their assets in joint 

tenancy, there’s no death probate when the first spouse dies because title passes automatically to the 

surviving joint tenant. However, when the surviving spouse dies, there will be a complete probate on 

the entire estate. 

 

The fact that joint tenancy ownership avoids death probate at the first spouse’s death is a small plus 

when compared to the many negatives of joint tenancy ownership. It can lead to huge unexpected 

liability when parents and children own assets together. In community property states like 

California, it creates capital gains tax problems. It can create unintended beneficiaries and often 

causes gift and death tax problems. For these reasons, estate planning experts agree that joint 

tenancy may be the poorest estate planning tool. 
 

Does the use of Beneficiary Designations Avoid Probate? 
 

Sometimes. If careful consideration has been used in selecting beneficiaries, the remaining balance 

may well be paid directly to the named beneficiaries.  However, problems arise when no beneficiary 

was named or if the beneficiary dies first, when the designated beneficiary is “my estate” or when a 

minor, incompetent person or disabled person receiving public benefits ends up as the direct 

recipient of the asset.  In such situations, court action, including possibly a full blown probate, may 

be necessary to address the problems. 
 

Does a Will avoid a Death Probate? 
 

No. In fact, a Will guarantees a probate for all but the smallest estates. The word probate actually 

comes from the Latin and it means “to prove the Will.” All property that is controlled by your Will 

must go through the probate court. Once your estate enters the probate process, it’s trapped in the 

system until the judge releases it.  
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Does a “bare bones” Living Trust avoid a Living Probate? 

Depends. Many cut-rate Living Trusts are unfunded and fail to provide protection against probate at 

death or to adequate protect your beneficiaries. The assets that remain in the owner’s individual 

name will normally have to go through the probate process. 

 

Does a Family Wealth Trust avoid a Death Probate? 
 

Yes. All assets transferred to a Family Wealth Trust completely avoid the probate process, both 

during your life and at your death. Trusts are not new. They’ve even been successfully used in one 

form or another since the Middle Ages. Both then and now, a Trust requires that the owner of assets 

transfer title from his or her name to the name of the Trust. This really means changing the title to 

your property. For real property, it means you will sign a new deed. For other assets, you sign 

special transfer documents changing ownership to the name of your Trust. Once the process is 

complete, your assets will be owned by the Trust. 
 

Almost nothing will be owned by you personally. Your Family Wealth Trust has title to the assets, 

but don’t worry, you, and your spouse, if you’re married, have complete control of the Trust while 

you’re alive. You can amend the Trust or even revoke it whenever you like. But when you die, there 

are no assets in your name so there’s no need to go through probate. The Trust already has your 

written instructions directing your hand picked agent, the successor trustee, about how you want 

your estate distributed. 
 

With a Family Wealth Trust, there’s no need for “help” from the probate court or probate lawyers. 

Your Trust will eliminate these unnecessary costs. Moreover, in many cases your estate can be 

distributed soon after your death. Your trustee merely follows your instructions in distributing your 

estate according to your wishes. 
 

How can you prevent a tax-deferred retirement account (e.g., IRA, 401k, etc.) from 

being subject to Death Probate and unnecessary taxes? 
 

As the trend continues away from traditional defined benefit (fixed pension) plans to defined 

contribution (IRA, 401k, 403b, 457, etc.) plans, it becomes increasingly important to pay special 

attention to how the beneficiary designations on such accounts are structured.  In too many cases, the 

paperwork is completed in a hurry as part of initial employment papers and not reviewed, if at all, 

for many years. 
 

The most common designation of spouse first followed by the children in equal shares often results 

in unnecessary taxes and possible loss of funds to outsiders such as creditors, predators and ex-

spouses.  Disabled persons receiving public benefits may find their benefits cut off.  In some 

situations, the named beneficiaries may all predecease the account holder resulting in a probate. 
 

With the careful planning and attention paid to these accounts in the Legacy Wealth Planning 

process, these problems can be avoided.  
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Death taxes 
 

What are Death Taxes? 
 

In addition to the expense and delay of probate, your family may also be liable for death taxes. There 

are two types of death taxes: the federal estate tax and the state inheritance tax. Many states, like 

California, have abolished the inheritance tax but the federal estate tax is still around and it’s one of 

the largest taxes a family will ever have to pay. It’s a tax on your right to transfer property to others 

at your death. Currently, the federal estate tax rate is 40% of every dollar in your estate over the 

amount of the exemption. 
 

Do all estates pay Federal Estate Taxes? 
  

No. The federal government has given every person in the United States an exemption for estate tax 

purposes. This figure varies as tax laws change. As a result of the new tax law passed in December 

2017, the exemption is $11,200,000 per person in 2018. That means if you die in 2018 and your 

estate is less than the exemption, there likely will be no federal estate taxes due. Under the new law, 

the exemption amount is indexed for inflation and, accordingly, should increase incrementally in 

future years. In deciding whether your estate is greater than or less than the exemption, the 

government includes everything you own, even the face value of life insurance policies you own.  

 

Is there an Estate Tax Deduction for married people? 
 

Yes. In addition to the personal tax exemption that everyone gets, the federal government has 

exempted all transfers of wealth between a husband and wife. This is called the Unlimited Marital 

Deduction and it means that regardless of the size of your estate there will be no federal estate taxes 

levied when the first spouse dies and leaves the estate to the surviving spouse. 

 

Keep in mind, however, that this is merely a postponement of tax. There may be a tax on the estate 

of the surviving spouse when it passes to the children or other beneficiaries. Since in all probability 

the estate will continue to appreciate in value, taxes may be paid at a higher rate. 

 

Note: Caution must be exercised to protect the unlimited marital deduction for surviving spouses 

who are not U.S. citizens. Without special planning, the unlimited deduction will not apply to the 

non-citizen spouse which could result in heavy taxation.  
 

What if you have a small estate, do you need to worry about Estate Planning? 
 

Yes. While an estate under the exemption amount is free from federal estate taxes, you will probably 

not avoid a living probate if you become disabled or a death probate when you die. Remember, 

probate and federal estate taxes have nothing to do with each other. Estate taxes are paid to the 

federal government for the right to transfer property at your death. Probate fees and costs are paid to 

the probate court, attorneys and the personal representatives of your estate for supervising the 

administration of your estate and distributing assets to your beneficiaries. 
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What a legacy Wealth plan 

Can Do For You 
 

1. A Legacy Wealth Plan Eliminates a Living Probate. If you become disabled or are unable to 

manage your estate, your Family Wealth Trust, the foundation of a Legacy Wealth Plan, avoids the 

need for a court mandated conservatorship. The successor trustee you’ve named will step in and 

manage your affairs without government interference and expense. 
 

2. A Legacy Wealth Plan Avoids Death Probate. Although there will be the need to perform a 

trust administration after your death, the assets in your Family Wealth Trust avoid the delays and 

costs associated with the probate process. There will be no probate attorney’s fees or court costs.  
 

3.  A Legacy Wealth Plan Provides Privacy. Because a Family Wealth Trust avoids probate it 

provides privacy. Probate is a public process. Anyone can find out how much you had, to whom you 

left your assets, and other information about you. They do not even need a good reason. They could 

be nosy neighbors or relatives, or worse yet, they could be scam artists. 

 
4. A Legacy Wealth Plan Can Reduce or Eliminate Federal Taxes. With a Family Wealth Trust, a 

married couple can double the amount that can pass estate tax-free to their heirs. That means, in 

2018, with proper tax planning, a married couple can make a tax-free transfer of $22,400,000. An 

unmarried person can pass $11,200,000 estate tax-free in 2018. 
 
5. A Legacy Wealth Plan Allows You to Restrict How Your Estate is Managed and Spent Even 

After Your Death. It can provide for the care, support and education of your children by turning over 

assets to them at an age chosen by you. Even insurance proceeds can be paid to the Trust so your 

successor trustee can manage them for the benefit of your family. 

 

6. A Legacy Wealth Plan Can Protect Children From Their Creditors and Ex-Spouses. A Family 

Wealth Trust can leave your assets to your children in a manner that will reduce the ability of their 

creditors or ex-spouses, or even the new spouse of a surviving spouse, to take your children’s 

inheritance from them. 

 

 7. A Legacy Wealth Plan Can Help To See That Your Wishes Are Carried Out and Are Not Subject 

to Attack. Family Wealth Trusts contain a “No Contest Clause” which can prevent greedy 

beneficiaries from successfully attacking your estate plan. 
 

8. A Legacy Wealth Plan Can Share Your Family History and Values. In addition to the transfer of 

worldly goods, a well-crafted Legacy Wealth Plan will share your core values with future 

generations. 
 

9 A Legacy Wealth Plan Can Ensure Your Health Care Priorities are Enforced.  Should you 

become incompetent, your handpicked health care agent can make sure your choices are honored. 

 
10. A Legacy Wealth Plan Gives You Peace of Mind. When your Legacy Wealth Plan is 

completed, you and your family will relax knowing that your estate will be managed and distributed 

as you wish. 
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The Complete Legacy Wealth Portfolio 

Prepared by Our Firm Includes: 

 
     Family Wealth Trust:  Avoids Living Probate and Death Probate, includes 

      planning for Long Term Care and reduces or  

      eliminates federal estate taxes 

  

                       Trust Property:  Summary of assets owned by Family Wealth Trust 

 

           Pour Over Will:  Transfers any assets outside of the Trust into Trust 

 

  Community Property  For married couples. Changes Joint Tenancy assets  

                   Agreement:  to avoid capital gains taxes 

 

   Certificate of Trust:  Brief summary of key Trust terms 

   

       Affidavit of Trust:   Summary copy of selected portions of your Trust 

    

              Funding documents:  Documents to re-title assets to Trust name  

 

 Funding Instructions:  Guidelines for transferring assets to your Trust 

 

     Life Insurance Summary:  Information on all Life Insurance Policies 

 

         Location List & Family  Where all important documents are located. People 

                           Information:   to notify in case of death or incapacity  

  

   Durable Power of Attorney  Authorizes someone to manage your property if 

     for Property:   you become incapacitated 

 

            Advance Health Care   Authorizes someone to make health care decisions 

          Directive/  if you become incapacitated and authorizes termi- 

 HIPAA Authorization  nation of life support if there is a terminal illness 

 

             Trustee Instructions:  General information and instructions for the Successor 

      Trustee you name in your Trust 

 

                Legacy Plan:  Distribution of small items of personal property, 

      burial and funeral instructions; sharing of life  

      experiences and wisdom 

 

   Guided Tour of Trust Plan:  Pamphlet to explain the key features of your  

      estate plan 
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Advantages of Working with Our Firm 

 
 

Here is just a sample of the benefits you’ll enjoy when you work with our office. 

 

  • FREE telephone support.  For our Legacy Wealth Planning clients, answers to trust 

questions are never more than a free telephone call away. Whether you need specific help with your 

own Trust or just want general information on other estate planning strategies, give our helpful staff 

a call. 

 

  • FREE Estate Plan checkups every three years, with more frequent reviews are 

available for a modest cost. 

 

  • FREE one-hour consultation during those difficult days after the disability or death 

of a loved one. During this meeting, we’ll be available to help guide you through the essential steps 

you’ll need to undertake in the administration of the Trust. If you need additional support, our 

services will be available to you or the surviving Trustee at our regular fee schedule. 

 

  • FREE Family Wealth Trust Identification Cards. These wallet-sized laminated cards 

with our office address and phone on one side, and the name and date of your Trust on the other will 

serve as handy, on-the-spot reference whenever you buy new investments, open a new account or 

conduct a transaction for your Trust. 

 

  • FREE subscription to our client newsletter from which you'll learn about estate 

planning topics and other subjects relevant to you and your family’s needs. 

 

  • FREE announcements of dates, times and topics for future educational seminars 

available to the general public and also private client seminars. 

 

  • FREE parking in our office complex whenever you visit. 

 

 Finally, as a member of the American Academy of Estate Planning Attorneys, our firm has a 

wide range of benefits to offer you. For example, we can provide you with access to a nationwide 

network of qualified attorneys who can assist you with out-of-state transfers of title, provide help 

should you move to another state, or simply offer a referral to an out-of-state friend or family 

member who needs estate planning help. In addition, the Academy provides its members with 

substantial legal, technical and practice management support to ensure we provide quality estate 

planning service to our clients. 
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Long Term Care (veTeran’s benefiTs and 

Medi-Cal Planning) 
 

Is planning for long-term care expenses something that everyone should consider? 
 

Yes. Americans are living longer than ever before. At the turn of the 20th century, the average life 

expectancy was about 47 years. In the early 21st century, life expectancy has almost doubled. As a 

result, we face more challenges and transitions in our lives than those who came before us. By 2030, 

it is predicted that about one in every five Californians will be older than 65. 

  

What is the cost of long-term care? 
 

Long-term care can be very expensive. According to recent government statistics, nursing home 

costs in California average over $102,000 per year. And you shouldn't forget that before many 

people enter a nursing home, they would have already struggled for years with the cost of long-term 

care in their own homes. The longer one lives the greater the chances for the need for some form of 

long term care, either at home, in community-based care or in a long term care facility. 
 

How does one pay for long term care? 
  

There are basically five ways to pay the cost of a nursing home: 

 

1. Long Term Care Insurance: If you are fortunate enough to have this type of 

coverage, it may go a long way toward paying the cost of the nursing home.  
 

2. Pay with Your Own Funds: Quite simply, it means paying for the cost of a nursing 

home yourself. Unfortunately, few people can afford a long stay. 
 

3. Medicare: This is the national health insurance primarily for people 65 and older.  

Medicare may provide some short term assistance with nursing home costs, but only if one can meet 

its strict qualification rules. Most people facing nursing home costs will get little, if any, Medicare 

coverage for the care they need. 
 

4. Medi-Cal: This is the medical benefit program which can pay for the cost of the 

nursing home if certain asset and income tests are met. 
 

5. Veteran’s Benefits: Certain veterans (and their surviving spouses) may be able to 

draw upon benefits available through the VA if: (1) the veteran’s disability can be established as 

related to their military service and/or (2) certain asset and income tests are met.  
 

What is Medi-Cal? 
 

Medi-Cal is California’s version of the federal Medicaid program. A primary benefit of Medi-Cal is 

that, unlike Medicare (which only pays for limited and short term skilled nursing), the Medi-Cal 

program will pay for long term care in a nursing home once eligibility has been established.  

 

However, unlike Medicare, which most people will qualify for when they turn 65, Medi-Cal is a 
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“needs based” program. This means that before benefits will be paid, you must meet its eligibility 

requirements. In short, if you have substantial assets, you will be expected to use many of them 

before qualifying for Medi-Cal benefits. 

 

Can you prepare for Long Term Care benefits coverage? 
 

Yes, but unfortunately planning for the possible need for public benefits for long term care is often 

overlooked.  In our experience, “bare bones” Living Trusts do not contain adequate provisions to 

implement effective benefits planning strategies.  
 

Legacy Wealth Plans prepared by our office contain “Long Term Care Planning Tools” which come 

into play should the need for such planning arise. For instance, you can legally reposition assets to 

allow you to qualify for public benefits without completely extinguishing the value of your estate. 

The special language in a Legacy Wealth Trust with “Long Term Care Planning Tools” can give 

your trustee the authority to handle certain types of planning, even though you – the person applying 

for benefits – are not capable of signing the necessary documents.  
 

Do “Long Term Care Planning Tools” guarantee you will get benefits coverage? 
 

No. Your Legacy Wealth Trust will not establish your eligibility for public benefits or serve as long-

term care insurance.  Establishing Medi-Cal eligibility, Veteran’s benefits eligibility and purchasing 

insurance are separate actions that require the execution of special forms unrelated to your Trust 

documents. However, while “Long Term Care Planning Tools” will not guarantee your qualification 

for Medi-Cal or VA benefits eligibility because eligibility is based on a number of financial 

variables and the type of illness you have, they can outline how assets could be restructured to help 

you qualify for these benefits. 
 

A fundamental advantage of having “Long Term Care Planning Tools” outlined in your Family 

Wealth Trust is the peace of mind that comes from knowing the proper steps to apply for available 

benefits will be carried out on your behalf, just as if you were competent.  Regardless of how solid 

your health is today, there is no way to know what tomorrow brings.  With the proper plan in place, 

you can rest easy knowing that whatever the future holds, you have formally outlined your wishes 

and made the proper arrangements for you and your family. 
 

Are there any other government programs besides Medi-Cal that provide assistance with 

the high costs of long term care? 
 

Yes.  The Veterans Administration has several benefits programs that can help.  For veterans with a 

service-related disability, a wide range of services, including long term care coverage, are available, 

as well as certain benefits that may be available for a surviving spouse. 

 

There also are little known benefits for older war time veterans of limited means as well as their 

surviving spouses.  Like Medi-Cal, there are limits on assets and income to qualify for these VA 

programs. However, unlike Medi-Cal, the qualification requirements can more easily be met and the 

benefits can be used in connection with a broader scope of care.  Our firm regularly advises our 

clients about these benefits and assists with the application forms.  
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Frequently Asked Questions 
 

Can I act as my own trustee? 
 

Yes. If you are competent to handle your financial affairs, there’s no legal reason why you can’t be 

the trustee of your own Family Wealth Trust. In fact, most Family Wealth Trusts have the people 

who created them acting as their own trustees. If you’re married, you and your spouse can act as co-

trustees. 

  

What can I do with my assets once they’re in my Family Wealth Trust? 
 

If you’re the trustee, you can do anything you want with the assets. When you set up your Family 

Wealth Trust, you are transferring the title of your assets from you as an individual to yourself as the 

trustee of your Trust. You then must manage the property for the benefit of yourself as the 

beneficiary. What this means is that you will have absolute and complete control over all the assets 

of your Trust. If you want, you can spend, save, invest or even give the assets away at your 

discretion. There are no restrictions on what you can do with the assets in your Family Wealth Trust. 

Moreover, if you don’t like the terms of the Trust, you can amend it or revoke it at any time without 

penalty –just give us a call. 
 

Will my Family Wealth Trust avoid income taxes? 
 

No. The purpose of creating your Family Wealth Trust is to avoid living probate and death probate, 

to assist in planning for incapacity and long term care and to reduce or eliminate federal estate taxes. 

It’s not a vehicle for reducing income taxes. In fact, if you’re the trustee of your Family Wealth 

Trust, you will need to file your income tax returns in exactly the same way you filed them before 

the Trust existed. There are no new returns to file and no new liabilities are created.  
 

If I transfer real estate into my Family Wealth Trust, will my property taxes go up? 
 

No. Transfers into your Family Wealth Trust have no effect on your property taxes.  
 

If I’m only a part owner of property, can I transfer my share into a Family Wealth 

Trust? 
 

Yes. Your share can go into the Trust without changing the interests owned by others.  
 

Can I name Trustees and Beneficiaries who live out of state? 
 

Yes. There is no limitation on where your trustees or beneficiaries must reside. 
 

Will I have to consult an attorney every time I buy new assets? 
 

No. Once your current assets are transferred to your Family Wealth Trust and you take title to all  

new assets in the name of the Trust, they will automatically be owned by your Trust. 
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Does my Family Wealth Trust need to be registered or recorded anywhere? 
 

No. Your Family Wealth Trust is a private document which is not recorded. However, if you own 

any interest in real estate, the new deeds showing Trust ownership will be recorded. 
 

Can I sell assets owned by my Family Wealth Trust without complications? 
 

Yes. You sell assets in the same way you currently do. You will, however, add the word “Trustee” 

after your signature.  
 

Can I change the terms of my Family Wealth Trust? 
 

Yes. While you’re alive and competent, you can alter your Family Wealth Trust or even revoke it 

without penalty at any time. 
 

Can I transfer real estate into my Family Wealth Trust? 
 

Yes. All real estate should be transferred into your Family Wealth Trust. Otherwise, upon your 

death, depending upon how you hold title, there will be a death probate in every state where you own 

real property. When it’s owned by your Family Wealth Trust, there is no probate anywhere.  

 

Is my Family Wealth Trust just a tax loophole that the government will close down? 
 

No. Trusts have been authorized by the law for centuries. The government has no interest in making 

you go through a living probate or a death probate. Those proceedings only clog up the court system. 

The only portion of your Trust that will be affected is the amount of the federal estate tax exemption. 

The exemption is $11,200,000 million in 2018. A properly drafted Family Wealth Trust for a 

married couple can double the amount to $22,400,000 that can pass tax-free.  
 

Can I transfer my separate property as well as my community property into my 

Family Wealth Trust? 
 

Yes. All of your assets, both separate and community, are transferred into your Family Wealth Trust, 

but they are not commingled. Separate property assets retain their separate property character while 

in your Trust. If your marriage breaks up, all assets divided between the spouses and separate 

property is returned to the party who originally owned it. 
 

Can any attorney create a Legacy Wealth Plan? 
 

No. The creation of your Legacy Wealth Plan should be done by an attorney well versed in these 

complex areas of law. It’s important that you seek an experienced and qualified attorney, like Mr. 

Murphy, whose practice is focused on estate planning and elder law. After all, The Family Wealth 

Trust will be the document which manages and disposes of all your hard earned wealth. 
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What if I move to another state, is my Family Wealth Trust still valid? 
 

Yes. Your Family Wealth Trust is valid in all 50 states, regardless of the state where it was originally 

created.  

 

Do you need a guardian for minor children if you have a Family Wealth Trust? 
 

Yes and no.  For persons with children under 18 years, a guardian is typically nominated to provide 

for and care for such children until they reach majority.  There are two types of guardianships: 

guardian of the estate and guardian of the person.  Creation of guardianships, should the need arise, 

involves costly and time consuming court proceedings similar to the “Living Probate” proceedings. 

 

A well-constructed Family Wealth Plan can help avoid these costly proceedings.  In your Family 

Wealth Trust, you can designate a trustee who will handle the property and other assets being held 

for a minor child, thus negating the need for a guardian of the estate and the expensive court 

supervision that goes with it.  Also, unlike a guardianship, you can authorize your trustee to hold 

assets beyond a child’s 18
th

 birthday, thus avoiding improvident spending by an immature youth. 

 

In the Family Wealth Plan, you can also nominate a guardian of the person for each minor child. 

This is the person who would be the caregiver for the child until they turn 18.  If the need arises, that 

person is required to petition the court to be appointed as guardian of the person. The court does a 

background check to make sure the person poses no threat to the child. If none is found, the court 

will appoint the guardian, but this typically does not involve further court action. 

 

Is a Legacy Wealth Plan only for the rich? 
 

No. A Legacy Wealth Plan can help anyone who wants to protect his or her family from unnecessary 

probate fees, attorney’s fees, court costs, excessive spend down of assets on long term care expenses 

and death related taxes. If your total estate includes real estate and/or is greater than $150,000, a 

Legacy Wealth Plan offers substantial protection for your family. 
 

Is a Family Wealth Trust a good idea for a single person? 
 

Yes. If you’re widowed, divorced, or unmarried, a Family Wealth Trust offers protection for your 

estate, as well. It will completely eliminate a living probate, a death probate and you can pass 

$11,200,000 free of federal estate taxes in 2018.  

 

Are there any major disadvantages to a Family Wealth Trust? 
 

No. Because you have complete control of all assets in your Family Wealth Trust, you’re free to 

manage your Trust in any way you want. Also, because you Family Wealth Trust is revocable, you 

have the right to make any changes in it while you’re alive and competent. 
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Beneficiary protection 

 

How can I provide for young persons without allowing them to squander what they are 

getting?  
 

A Family Wealth Trust can postpone distributions of some or all a beneficiary’s inheritance to ages 

well beyond the legal minimum of 18 years.  A common provision for larger shares is to stagger the 

distributions over several distributions such as at 25, 30 and 35 years of age, while at the same time 

allowing for earlier distributions for good causes such as education and further postponements of 

distributions in the event of problems such as drug use, divorces or bankruptcies. 
 

How can I ensure that my children’s inheritance is protected if my spouse remarries 

after my death? 
 

A Family Wealth Trust can provide for both the well-being of a surviving spouse as well as the 

future inheritance by one’s children without having to worry about the arrival of a new spouse. 
 

How can my legacy be used for good by encouraging my beneficiaries to be productive 

citizens? 
 

Through thoughtful and thorough planning, a Family Wealth Trust can be used to encourage family 

members to get an education, pursue gainful employment or otherwise use their inheritance to better 

themselves and society. 

 

How can I provide for disabled family members without jeopardizing their essential 

public benefits? 
 

A very common problem that can have devastating results is the failure to properly plan for disabled 

beneficiaries whose conditions makes them eligible for government benefits, most commonly 

Supplemental Security Income (SSI) and Medi-Cal.  Many of these loved ones have serious medical 

problems which prevent them from working and require expensive drugs and treatment. Because of 

their conditions, they are typically uninsurable by private insurance.  Since eligibility for SSI and 

Medi-Cal is based, in part, on a showing of financial need, a windfall from an inheritance, retirement 

account or life insurance, could render them ineligible for these benefits forcing them to use their 

windfall on their medical care and living expenses until depleted.  With careful planning, these 

problems are avoided through the creation of a Special Needs Trust (SNT).  With advanced 

planning, a SNT can be included in a Family Wealth Trust and, therefore, avoid the need to file an 

expensive court petition to establish a SNT and of the requirement of court-established SNTs to 

repay the State from the remaining SNT funds once the disabled person dies.  Once established, the 

SNT funds can be used to improve the quality of a beneficiary’s life without jeopardizing their much 

needed core benefits. 
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Advanced ESTATE planning 

 

Does a Legacy Wealth Plan solve all of my planning problems? 
 

It depends.  For many people who don’t have multi-million dollar estates, a Legacy Wealth Plan 

with a Family Wealth Trust may be all that is needed to provide them with the protection and peace 

of mind they deserve.  However, the following special concerns and situations may warrant planning 

in addition to a Legacy Wealth Plan: 

 

 High net worth individuals (in general unmarried persons with estates over $10 million and 

married couples with estates over $20 million) 

 Business Succession Planning 

 Asset Protection Planning 

 Charitable Planning 
 

What options are available for high net worth individuals? 
 

It is beyond the scope of this guide to provide detailed information about the numerous advanced 

planning techniques available to high net worth individuals to minimize tax exposure, while 

maximizing lifetime income and facilitating distributions at death without probate. There are a 

variety of irrevocable trusts and other planning tools that can be tailored to an individual’s concerns 

and goals.  Consult an experienced and qualified estate planning attorney like Mr. Murphy. 
 

Js special estate planning required for business owners? 
 

Yes.  All business owners should have an “exit strategy” from their business, whether it is caused by 

retirement, disability or death.  These plans often involve creating or transferring the ownership of 

entities and the creative use of life insurance.  Concerns that need to be addressed include the 

continuity of the business as well as income and liability protection for the departing owner. 
 

How can I protect my hard earned assets from creditors and predators? 
 

A common misunderstanding about revocable Living Trusts, the foundation of most estate plans, is 

that, in most cases, the Living Trust does not afford asset protection to the creator of the Trust for 

assets placed in the Trust.  However, there are a variety of irrevocable trusts and other entities and  

strategies that can be used specifically for that purpose.  An appointment with an experienced and 

qualified estate planning attorney is the place to start a discussion of this topic. 
 

Can I, and not the government, decide what worthy causes my estate will go to? 
 

Certainly.  The law is quite generous when it comes to facilitating contributions to charities of all 

types.  The tax code is full of special planning tools, such as charitable remainder trusts, charitable 

lead trusts and donor advised funds, which provide donors with tax benefits for leaving their estates 

for good causes.  Once again, an experienced and qualified estate planning attorney can help.  
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All Income 
 

PERIOD #1 

Both Spouses 

Living 

 Avoids conservatorship 

 Manages each spouse’s share of assets 

Husband and Wife are: 

 Trustors 

 Trustees 

 Beneficiaries 

Surviving Spouse may be: 

 Trustor 

 Trustee 

 Beneficiary 

BENEFICIARIES: 

 

JOHN FRANK DOE, JR.     50% 

KATHRINE LYNN DOE     50% 

 

 Flexibility of distribution 

 Minimizes outside interference 

 Protects grandchildren if child dies 

 No probate on death of surviving spouse 

 Some options decrease death taxes 

 Some options provide divorce and 

creditor protection to beneficiaries 

 Complete control of assets 

 Can be amended or revoked 

 No change in income taxes 

PERIOD #3 

Both Spouses 

Deceased 

Successor Trustee(s): 

 Manage assets 

 Distribute assets to 

beneficiaries 

Principal for 

Needs 

 
        5% or $5,000/yr. 

PERIOD #2 

Surviving 

Spouse 

FAMILY TRUST 

 

(Irrevocable) 

“B” 

 Complete control of assets (Survivor’s Trust) 

 Right to give away assets (Survivor’s Trust) 

 Family Trust grows estate tax free 

 Possible creditor protection (Family Trust) 

 No probate on death of first spouse 

 No estate tax on death of first spouse 

 Avoids conservatorship for surviving spouse 

DEATH OF FIRST SPOUSE 

DEATH OF SURVIVING SPOUSE 

2018 DOE FAMILY WEALTH TRUST 

   JOHN DOE                      MARY DOE  

Co-Trustees 

SURVIVOR’S TRUST 

 

(Revocable) 

“A” 

        A + B 

       Trusts 
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2018 JOHN DOE FAMILY WEALTH TRUST 

 

JOHN DOE, Trustee 

 

DEATH OF TRUSTOR 

PERIOD #1 

Trustor is 

Living 

 Complete control of assets 

 Avoids conservatorship 

 Can be amended or revoked 

 No change in income taxes 

 No change in property tax 

John Doe is: 

 Trustor 

 Trustee 

 Beneficiary 

PERIOD #2 

Trustor is 

Deceased 

Successor Trustee(s):  

 Manage assets 

 Distribute assets 

 No probate on death of Trustor 

 Some options decrease death taxes 

 Some options provide divorce and 

creditor protection to beneficiaries 

 Flexibility of distribution 

 Minimizes outside interference 

 Protects grandchildren if child dies 

BENEFICIARY 

 

JOHN FRANK DOE, JR.     100% 
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About Mr. Murphy 
Timothy P. Murphy is an estate planning and elder law attorney whose practice emphasizes helping people to build, 

preserve and pass on their wealth.  He works with his clients to accomplish their goals while avoiding unnecessary 

court proceedings and minimizing or eliminating exposure to death taxes. Mr. Murphy also assists families facing the 

myriad of problems associated with dealing with a loved one’s declining health and rising needs for care. He has 

practiced law in Sacramento since 1982, first with a large firm, and then with his own firm since 1987. 
 

Tim has written a regular column on legal issues for Senior Magazine. He also was a regular featured guest on the 

Money Experts radio program heard locally on KFBK (AM 1530).  Tim has been featured in the Sacramento Bee, 

Sacramento Business Journal, Sacramento Magazine, Comstock’s Magazine and other publications on estate planning 

and related topics. Tim also assisted local Channel 3 (KCRA) in an investigative report on the trust mill problem in 

the Sacramento area and was featured on Channel 10 (KXTV) in its series on personal financial planning. 

  

Mr. Murphy and his firm have been awarded the top AV Preeminent rating by the Martindale-Hubbell Law Directory, 

the legal profession's oldest and preeminent rating service for attorneys and law firms. The AV Preeminent rating is 

the highest rating bestowed by Martindale-Hubbell and is earned by only a small number of law firms and attorneys 

considered to have "Preeminent Legal Ability" with the highest standard of ethical and professional conduct. Before 

assigning a rating, Martindale-Hubbell solicits the confidential, unbiased and independent opinion of local attorneys 

and judges.  He has also achieved the highest possible rating (10.0 Superb) by the Avvo attorney rating service.  Tim 

also has been repeatedly recognized as a Five Star Wealth Manager by Sacramento Magazine in the area of Estate 

Planning. This annual survey by the magazine recognizes those professionals who rank highest in client satisfaction. 
 

Tim also is one of only a select few attorneys in the Greater Sacramento area accredited by the Department of 

Veterans Affairs to represent veterans before the VA. 
 

Tim is active in numerous professional activities. He has long served as a pro tem judge and arbitrator for the local 

courts and is a member of the State Bar of California Estate Planning Section. He has lectured at the law schools of 

Stanford University and the University of San Francisco and is a regular presenter at attorney and financial advisor 

continuing education programs on estate planning, financial planning and elder law topics. Tim has trained advisors at 

leading financial services companies such as Fidelity Investments, Principal Financial Group, Golden 1 Credit Union 

and Lincoln Financial. He has also lectured at continuing education programs sponsored by California Continuing 

Education of the Bar (CEB), California Society of Certified Public Accountants and the California Society of Enrolled 

Agents. Tim also is a member of the Speakers Bureau of the State Bar’s Estate Planning Section through which he has 

lectured to senior groups about the dangers of estate planning scams. 
 

Tim has served on the Board of Governors of the American Academy of Estate Planning Attorneys, an exclusive 

member organization serving the needs of attorneys committed to providing their clients with the best in estate 

planning. He also is a member of the National Academy of Elder Law Attorneys, the premier national organization of 

attorneys assisting clients with the myriad of issues relating to aging and long term care. 
 

Tim has long been active in community organizations serving seniors in the Sacramento area. He served for ten years 

on the Governing Board of the Area 4 Agency on Aging which funds over $8 million to local senior programs. He 

also served for over a decade as a Member of the Yolo County Commission on Aging and Adult Services and is the 

former Chair of the Yolo County Commission on Aging. 
 

Tim graduated magna cum laude with distinction from the University of Colorado and earned his law degree at the 

University of California, Hastings College of the Law, where he served as Managing Editor on the law review. He 

also was elected into Phi Beta Kappa, the National Honor Society. 
 

Tim has two adult children. 
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Estate Planning Checklist 

 
 

Following is an Estate Planning Checklist to help determine whether estate planning may be needed. 

Please answer each of the following questions Yes or No and write the answer next to the question. 

 

_________1. Has it been more than one year since you reviewed your estate plan, including  

  your Will, existing Trust, life insurance policies and any other documents? 

 

_________2. If you or your spouse passed away today, are you uncertain about what would  

  happen to your property? 

 

_________3. If you became incapacitated, would your family have to go through court proceedings 

to carry on your affairs? 

  

_________4. Does your Will leave property to someone other than your spouse? 

 

_________5. Do you have minor children or other people who are dependent on you? If you  

  were not here to provide for them, would they be in financial trouble? 

 

_________6. If a death occurred and court approval was required to release accounts for  

  working capital, could it disrupt your farm, business or family life? 

 

_________7. Do you have children by a previous marriage or relationship?  

 

_________8. Could your farm or business cause liability due to contract or an accident? 

 

_________9. Do you own assets in your sole name? 

 

________10. Is anyone other than your present spouse listed as beneficiary on any life                      

insurance policy or account? 

 

________11. Would you like to avoid probate of your estate? 

 

________12.  Would you like to minimize taxes paid on distributions from your retirement 

  accounts (IRAs, 401(k)s, etc.) to you, your spouse or your beneficiary? 
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__________13. Does the total value of your assets (including life insurance, pensions, real estate and 

any other assets) exceed $5,000,000 or, considering inflation and other factors, could 

your estate exceed $5,000,000 within the next few years? Due to the substantial death 

taxes that may be involved, the possibility of future tax law changes, the effect of 

inflation and technicalities regarding assets subject to tax, it is wise to review federal 

estate tax issues if the estate approaches or may exceed $5 million. 

 

________14. Do you plan to gift any property prior to death? 

 

________15. If your current plan of distribution was followed, would assets have to be sold to pay 

expenses? 

 

________16. Are any members of your family unsure about their economic future in a family 

business? 

 

________17.   Do any family members or loved ones that you want to provide for have any  

  problems with alcohol, drugs, marital discord, creditors or other personal   

  challenges such that leaving them a lump sum inheritance could be more of a   

  detriment than a benefit?  Would you like to provide for them in a way that avoids 

  these problems? 

 

________18.   Are any of your loved ones disabled and receiving government benefits                                  

  that could be jeopardized by a sizeable inheritance?  Do you want to protect 

  them from this?  

 

________19. Do you own any property which has substantially increased in value since you  

  originally acquired it? 

 

________20. Would potential nursing home expenses create a hardship for you or your  

family? Would you like to maximize your ability to avoid excessive spending down 

of your assets if you (or your spouse) need nursing home care?  

 

If you answered any of the above questions YES, you may be in need of estate planning. YES 

answers indicate potential issues in the areas of tax, cost and delay of probate, or simply lack of a 

plan which carries out your wishes. Planning can address these problems! We offer a no obligation, 

initial consultation to discuss your concerns and goals and to make recommendations on how best to 

address these issues. 
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Timothy p. Murphy, attorney at law 

2277 Fair Oaks Blvd., Ste. 320 

Sacramento, CA 95825 
 

Please contact our office by any of the methods below  

to request any of the FREE publications on this page. 
 

By telephone: (916) 437-3500 or toll free: (800) 789-1039 

By mail at the address above. 

By e-mail: info@norcalplanners.com 

By fax: (916) 437-6777 

Name: ________________________________________________ 

Address:_______________________________________________ 

_______________________________________________ 

Telephone:__________________  E-mail:____________________ 
 

Please send the FREE publications I have checked below: 
 

Basic Planning Topics 

___A Practical Guide to Estate and Elder Care Planning (28 pages) 

___Price vs. Value in Estate Planning: The High Cost of Cheap Trusts 

___Estate Planning for Retirement Accounts 

___The Nightmare of Living Probate 

___The Trouble with Joint Tenancy 

___Trust Administration: Prior Planning Prevents Problems 

___Estate Planning for Parents of Young Children 

___Planning for Your Pets 
 

Disability/Long Term Care/Medi-Cal Planning 

___Set the Stage for Medi-Cal Eligibility 

___Consumer Guide to Medi-Cal Eligibility Planning 

___Nursing Home Planning And Selection Guide 

___Veterans Long Term Care Benefits 

___ Alzheimer’s Legal Survival Kit 

___A Special Child Needs Special Planning: The Special Needs Trust 
 

                                                     Advanced Planning Topics 

___Asset Protection: Reducing Risk, Promoting Peace of Mind 

___Getting The Most Out of Your Life Insurance: The Irrevocable Life Insurance Trust 

 ___Charity Begins at Home: the Charitable Remainder Trust 

 ___Protecting Your Assets with the Family Limited Partnership and Limited Liability Company  
 

Don’t forget to visit both our estate planning web site (www.norcalplanners.com) and our elder law/Medi-Cal 

planning web site (www.norcalelderlaw.com) for more information.  

 

 
 

 

 

 
 

    

 

 

 

 

 
 

 
 

 

 

 

 

   


