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DANGERS OF DO-IT-YOURSELF 
WILLS AND LIVING TRUSTS 

Estate planning is an essential part of life and death. In planning for our future and our 
family’s future, we must take stock of who we are, what our goals are, and how we want 
our estate distributed. With the easy availability of do-it -yourself wills and Living Trusts, it 
can be all too tempting to tak e care of your estate planning needs yourself, rather than 
pay, what may seem like high fees, to an estate planning attorney. 

You can easily go on the internet or the local office supply store, gather the necessary 
forms and information, spend a little of your time, and, presto, you have a will or Living 
Trust. However, it is very easy to overlook important legal and technical planning points 
that can cause the estate or your beneficiaries to pay unnecessary taxes, high fees to 
attorneys or probate court, o r can cause assets to be distributed to the wrong people at 
the wrong time. 

What may seem like a great deal could cost your estate and your beneficiaries tens of 
thousands of dollars (or more) in the long-run. All too often it’s not just about the money… 
there is frequently added anguish that family members have to endure in dealing with 
details you thought you looked after. 

In one case, a successful businessman wrote his own will assuming his assets would be 
free of estate tax. However, due to the language  he used, the IRS interpreted the law 
differently and claimed all the assets he passed to his wife were subject to $800,000 in 
estate tax plus $130,000 in back interest. His family went to court and eventually won, 
but only after nearly ten years of costly litigation and years of turmoil.  

One of the biggest problems with do -it -yourself software packages and forms is the lack 
of personal advice. Although this software may be able to walk you step-by-step through a 
form, it can never provide the advice that comes from an experienced estate planning 
attorney.  

Experienced estate planning attorneys do not create a boilerplate will or trust. Instead, 
they can help you create a customized, individualized estate plan based on an in -depth 
discussion about your curr ent financial situation, your future plans, and your intentions 
once you pass away. In fact, many of the software packages and other do -it -yourself 
resources have a strong disclaimer that says they are not a substitute for legal advice and 
to consult an attorney for help in understanding how the law may apply to your particular 
situation. 

A comprehensive and effective will or trust is based on asking all the right questions and 
taking your individual needs into account, something no software or form can do. How can 
you even know if you need a will or trust? There are substantial differences in those two 



 

 

tools and oftentimes a will and a trust  need accompanying documents to make the plan 
work exactly as you’d like for it  to. 

WHEN IS A DO-IT-YOURSELF ESTATE 
PLAN INSUFFICIENT? 

We could easily argue that  a do-it-yourself estate plan is “always” insufficient , but  let’s be 
more specific. Do-it-yourself kits cannot adequately cover your needs if, for example: 

• You own real estate 

• You own a share in a small business 

• You wish to disinherit  your spouse or child 

• You wish to leave money to your grandchildren but not your children 

• You are married and you and/or your spouse have children from a previous 
marriage 

• You wish to arrange long-term care for a disabled beneficiary 

• You have minor children 

• You have investments, including an IRA or 401(k) 

• You’re worried about young or irresponsible beneficiaries making foolish financial 
decisions with their inheritance 

• You have a potentially taxable estate 

• You would like to include creditor or divorce protection for your beneficiaries 

• You share property with someone who is not your husband, wife, or legal partner 

• You fear a challenge to your will 

What can happen in situations like those listed above? In one instance, a stepmother used 
software to leave everything to her “children.” Unfortunately, the state law said she didn’t  
have any children because she had never legally adopted her stepchildren. As a result , it  
cost  them thousands of dollars in legal fees to claim their inheritance.  

In another case, a grandfather used software he purchased to name his grandchildren as 
heirs instead of his children. Skipping a generation allowed the IRS to tax his assets twice, 
and the grandchildren only received a small percentage of a $100 million estate. 

  



IT’S ALL IN THE EXECUTION 
Even a simple estate plan can run into trouble if all the rules aren’t followed. For example, 
a will or trust is not considered valid unless it has been properly executed according to 
state law. Some states require two witnesses for a will. Others require three witnesses, all 
of whom must be present at the time the will is signed. And if one of those witnesses is 
also a beneficiary (like, for example, your spouse), that witness could be disqualified from 
receiving any assets distributed by your will or trust.  

Some states like California allow a holographic will, which is a will you write entirely by 
hand.  Although normally a will must be signed by witnesses attesting to the validity of the 
testator's signature and intent, in  many jurisdictions, unwitnessed holographic wills are 
treated as valid and need only to meet minimal requirements in order to be probated. 

Even if properly executed, a do-it -yourself will may also take longer to probate because 
the judge may question the process used in the drafting and execution of the will, 
requiring witnesses to appear in court to attest to the validity of the will. 

The will or trust you receive from an experienced estate planning attorney will be 
properly executed according to precise jurisdictional guidelines. 

DO-IT-YOURSELF KITS CANNOT 
CREATE COMPREHENSIVE ESTATE 

PLANS 
Do you consider yourself to be “run-of-the-mill” or “boilerplate”?  We don’t think you are 
either.  One of the many pitfalls of do-it -yourself estate planning is that it is a one-size fits 
all approach.  Although they may provide some information and some amount of guidance, 
the will or trust cannot be tailored to your individual needs, goals, or concerns. Almost 
everyone has a condition or situation that requires a uniq ue combination of estate 
planning tools. 

Tax planning is especially complicated. Most people don’t know how much money they 
can pass, or eventually will pass, without paying taxes. The permanent federal exclusion 
for estate taxes is $5 million (adjusted for inflation). However, this amount is temporarily 
doubled for 2018 through 2025). In early 2021, you can leave up to $11.7 million to 
anyone without federal tax. The amount you can leave without state taxation might be 
much lower. Additionally, for a marri ed couple, the surviving spouse can use their 
deceased spouse’s exemption. However, they may only do so if an estate tax return was 
filed for that spouse. There are many reasons, both tax and non-tax, that you might want 
to set aside the assets of the first spouse to die at their death.  



 

 

A tried and true strategy often used in those cases is to create a Legacy Wealth Trust  to 
provide for your spouse and children and preserve applicable exclusions (the amount of 
assets that  the first  spouse to die can pass tax-free). 

A Legacy Wealth Trust  can also provide protection from an addit ional layer of tax if you 
make bequests to grandchildren. A Legacy Wealth Trust  may be used to provide 
protection from divorce in the event  the surviving spouse remarries. Further, the trust  can 
protect  assets from the creditors of the surviving spouse. In a blended family, sometimes 
one spouse may want to ensure that  the dist ribution of their wealth is set  in stone, rather 
than depend upon the surviving spouse’s estate plan. A Legacy Wealth Trust  works well to 
provide for the survivor, while locking in the distribution after death of the survivor. 

Blended family situations can also create difficult ies in draft ing. If you have children who 
are not adopted, using the language, “…to my children…,” in a bequest  will result  in those 
children being left  out  of your estate unless they are specifically named. Do-it-yourself 
kits are simply not designed to cover all possible financial and taxation situations. 

BUT WAIT, THERE IS MORE… 
Also keep in mind that  IRA, 401(k), and life insurance designations can create further 
complications. If your will bequeaths an IRA to a child but your spouse is the beneficiary, 
the IRA will pass to the spouse regardless of the intentions expressed in the will. Effective 
estate planning is a comprehensive and thorough process. Errors or ineffective planning, 
incurred now by the use of do-it-yourself kits, could cost  your heirs tens of thousands of 
dollars when you are gone. 

An experienced and qualified estate planning attorney will do more than help you 
properly structure your estate plan to limit  the impact of taxes and disputes, and pass on 
your assets. They will not  only draft  your will, but  also crit ical estate planning documents 
such as a Revocable Living Trust , Durable Power of Attorney, Health Care Power of 
Attorney, a Living Will, and HIPAA Release creating an effective and comprehensive 
estate plan. 

AND WHEN THINGS CHANGE … 
One of the biggest  mistakes do-it-yourselfers make is that  they don’t  keep their estate 
plan current. They fail to realize that  creating an estate plan is just  the first  step in the 
estate planning process. You will want to review your plan periodically to make sure it  
accurately reflects your current goals and requirements. Chances are your personal and 
financial situation will change as years go by.   

A do-it-yourself kit  cannot periodically review and update your plan in case of: 



• Marriage 

• Divorce 

• Birth or adoption of children  

• Illness or incapacitation 

• Changes in your intentions 

• Changes in tax or non-tax laws 

• Inheritance 

• Change in assets 

• Change in residence 

• Death of family member 

Even a recently established estate plan may require revision if major life or financial 
changes occur. And if your personal situation hasn’t changed, changes in federal or state 
laws can still affect your plan, which may cost you thousands of dollars by not taking 
advantage of new regulations. 

WHERE THERE’S A GREAT WILL… 
THERE’S A GREAT WAY 

If you don’t  have a will or a trust , the state has a plan for you. The distribution of your 
assets will be based on the state’s intestacy laws. While having an estate plan can be 
better than having no estate plan at  all, your plan should precisely express your intentions. 
Your estate plan should carry out your wishes precisely as you intend, not as the state 
provides in its default  plan. An effective estate plan will provide financial stability to your 
spouse, children, or other beneficiaries, protect  your assets for future generations, ensure 
your wishes are carried out, and protect  the privacy of your loved ones. 
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ABOUT THE FIRM 
Timothy P. Murphy is an estate planning and elder law attorney whose 
practice emphasizes helping people to build, preserve and pass on their 
wealth.  He works with his clients to accomplish their goals while 
avoiding unnecessary court  proceedings and minimizing or eliminating 
exposure to death taxes.  Tim has practiced law in the Sacramento area 
since 1982, first  with a large firm, and then with his own firm since 
1987. 

Tim in one of only a handful of at torneys in the Greater Sacramento 
Area accredited by the Department of Veterans Affairs to assist  
veterans with their benefits claims. 

Tim has written a regular column on legal issues for Senior Magazine.  He 
also was a regular featured guest on the Money Experts radio program 
heard locally on KFBK (AM 1530).  He has been quoted in the 
Sacramento Bee and Sacramento Business Journal on estate planning and 
related topics.  Tim also assisted local Channel 3 (KCRA) in an 
investigative report on the trust mill problem in the Sacramento and 
was featured on Channel 10 (KXTV) in its series on personal financial 
planning. 

Mr. Murphy and his firm have been awarded the top AV rating by the 
Martindale -Hubbell Law Directory, the legal profession’s oldest and 
preeminent rating service for attorneys and law firms.  The AV rating is 
the highest rating bestowed by Martindale -Hubbell and is earned by 
only a small number of law firms and attorneys considered to have 
“Very High to Preeminent Legal Ability” with the h ighest standard of 
ethical and professional conduct.  Before assigning a rating, Martindale-
Hubbell solicits the confidential, unbiased and independent opinion of 
local attorneys and judges. He has also achieved the highest possible 
rating (10.0 Superb) by the Avvo attorney rating service.  Tim has been 
repeatedly recognized as a Five Star Wealth Manager by Sacramento 
Magazine in the area of Estate Planning.  This annual survey by the 
magazine recognizes those professionals who rank highest in clients 
satisfaction. 

Tim is active in numerous professional activities.  He serves as a pro 
tem judge and arbitrator for the local courts and is a member of the 
State Bar of California Estate Planning Section.  He has lectured at the 
law schools of Stanford University and the University of San Francisco 
and is a regular presenter at attorney and financial advisor continuing 
education programs.  Tim has trained advisors at leading financial 
services companies such as Golden 1 Cred it Union, Fidelity 
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Investments, Principal Financial Group and Lincoln Financial.  He also is a member of the 
Speakers Bureau of the State Bar’s Estate Planning Section through which he has lectured 
to senior groups about the dangers of estate planning scams. 

Tim also is active in community organizations serving seniors in the Sacramento area. He 
is a member of the Philanthropic Advisors’ Forum of the Sacramento Region Community 
Foundation.  He has served on the Governing Board of the Area 4 Agency on Aging which 
funds over $8 million to local senior programs.  He also has served as a Member of the 
Yolo County Commission on Aging and Adult  Services and is the former Chair of the Yolo 
County Commission on Aging. 

Tim graduated magna cum laude with distinction from the University of Colorado and 
earned his law degree at the University of California, Hastings College of the Law, where 
he served as Managing Editor on the law review.  Tim also was elected into Phi Beta 
Kappa, the National Honor Society. 

 

CAUTION: This report is intended to provide general guidance and education. It is not 
intended as legal advice. Only an analysis of a client’s particular financial and family 
considerations provides a sufficient foundation for an estate planner to make appropriate 
planning recommendations. 

 

Don’t forget to  visit both our estate planning web site (www.norcalplanners.com ) and our 
elder law/Medi -Cal planning web site (www.norcalelderlaw.com ) for more information. 
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TimoThy p. murphy, aTTorney aT law 
2277 Fair Oaks Blvd., Ste. 320, Sacramento, CA 95825 
Telephone: (916) 437-3500 or toll free: (800) 789-1039 
Fax: (916) 437-6777    Email: info@norcalplanners.com 

 
Name:____________________________________________________________________________________________________ 

 
Mailing Address:________________________________________________________________________________________ 

 
City:___________________________________ State:_____  Zip:______________  Phone:__________________________ 

 
Email: ____________________________________________________________________________________________________ 
 
Please send the FREE Educational Reports I have checked below:   By Standard Mail    By Email     

Basic Planning Topics 
___A Practical Guide to Estate and Elder Care Planning (28 page booklet) 
___Common Estate Planning Mistakes and How to Avoid Them 
___Dangers of Do-It -Yourself Wills and Trusts  
___Estate Planning Checklist: How Does Your Plan Measure Up? 
___Estate Planning for Individual Retirement Accounts, Incl. The New SECURE Act 
___Estate Planning for Parents of Young Children 
___Gay and Lesbian Couples Face Special Challenges in Estate Planning 
___Grandparents’ Guide: Why Your Adult Children Need an Estate Plan 
___Law Changes: Is It Time for Your Estate Planning Checkup? 
___Living Trusts: Calculating the Benefits 
___Planning for Remarried Couples 
___Planning for Your Pets 
___Price vs. Value: The High Cost of Cheap Trusts 
___Protecting Beneficiaries from Creditors, Predators and Themselves  
___The Nightmare of Living Probate 
___The Trouble with Joint Tenancy 
___Trust Administration: Prior Planning Prevents Problems 
___Trust Administration: Where There’s a Will There’s a Probate 
 

Disability/Long Term Care/Medi -Cal Planning 
___A Special Child Needs Special Planning: The Special Needs Trust 
___Alzheimer’s Legal Survival Kit 
___Consumer Guide to Medi-Cal Eligibility Planning 
___Nursing Home Planning And Selection Guide 
___Set the Stage for Medi-Cal Eligibility  
___Veterans Long Term Care Benefits 
 

Advanced Planning Topics 
___Asset Protection: Reducing Risk, Promoting Peace of Mind 
___Charity Begins at Home: the Charitable Remainder Trust 
___Protecting Your Assets with the Family Limited Partnership and Limited Liability Company 
___Fundamentals of Asset Protection  
___Getting The Most Out of Your Life Insurance: The Irrevocable Life Insurance Trust 
___Use of Stand-Alone Retirement Trusts as Beneficiaries of IRAs and Other Retirement Accounts 
 


