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LIVING TRUSTS: CALCULATING THE 
BENEFITS 

Chances are you’ve already heard a lot  about the at tributes of Living Trusts: avoiding 
probate and legal quagmires, sometimes lowering estate and/or income taxes and 
protecting privacy. Yet it’s also important  to receive solid estate planning guidance before 
making final decisions, and to carefully weigh the benefits and potential drawbacks. 

WHY CHOOSE A LIVING TRUST? 
The desire to ensure that  an heir is provided for materially is the most common reason for 
creating a Living Trust . In the case of minors, a trust  allows a parent to provide for a child 
without giving the child control over the property. The parent can also mandate how the 
property is to be distributed and for what purposes.  

A trust  is also a useful tool for taking care of heirs who have mental impairments or lack 
investment  experience. The t rust  document can establish that  all money is controlled by a 
trustee with sound investment experience and judgment. Likewise, a trust  preserves the 
integrity of funds when the recipient has a history of extravagance. It  can protect  the 
property from an heir’s spendthrift  nature as well as from his or her creditors. 

This is also true of persons who may feel pressure from friends, con art ists, financial 
advisors and others who want a slice of the pie. A Living Trust  can make it  extremely 
difficult  for a recipient  to direct  property to one of these uses. 

A “spendthrift” provision in a Living Trust  is often used to further preserve the integrity of 
assets. It  prohibits the heir from transferring his or her interest  and also bars creditors 
from reaching into the trust .  Living Trusts are relat ively easy to update, modify or revoke 
in most cases. A will, however, is difficult  to change, and establishing one requires many 
formalit ies. 

SHORT-CIRCUITING THE ORDEAL OF 
PROBATE 

Among the most popular benefits of a Living Trust  is the avoidance of probate. Because 
property in the t rust  is not  considered part  of an estate, it  does not have to undergo this 
sometimes lengthy process. The property is instead administered and distributed by the 
trustee, according to the specific terms of the t rust . 
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Probate expenses can be significant. Costs vary according to the size of the estate and 
what it  includes. It  also varies by state. Some have very expensive and onerous 
procedures, while others offer a streamlined version of probate. 

Avoiding probate means not only avoiding hassle and expense, but also saving t ime. 
Probate can extend the amount of t ime before an heir receives an inheritance by months, 
years – even longer if the will is contested. Not only can this create hardship among the 
heirs, but  the property in the estate may also suffer. Many assets must be carefully 
managed to preserve and enhance their value. Losses may easily occur during this interim 
period.  

There is an emotional price to pay, too. Survivors may be continually reminded of the loss 
of a loved one as the process drags on. 

Probate can also lead to loss of privacy. Wills and probate are public matters, whereas a 
Living Trust  keeps the estate private. Typical probate documents list  all assets, appraised 
value and names of new owners. This information becomes available to marketers, media, 
creditors and con art ists. 

If the estate includes real property in more than one state, the process becomes even 
more complex. An ancillary administrat ion is required to probate out-of-state real estate. 
As you can imagine, “double probate” is even more t ime-consuming, expensive and 
emotionally taxing than a single probate process. 

Probate also allows the original owner’s creditors a shot at  the property. Although there is 
st ill some controversy about the extent of its creditor-shielding benefits, a Living Trust  
generally makes it  much more difficult  for an estate to be consumed by creditor claims. 

MAINTAINING CONTROL 
Living Trusts can be harder to contest  than wills. Part  of the reason is that  t rusts usually 
involve ongoing contacts with bank officials, t rustees and others who can later provide 
solid evidence of the owner’s intentions and mental state. A Living Trust  that  has been in 
place a long period of t ime is less likely to be challenged as having been subjected to 
undue influence or fraud. And because it  is a very private document, the terms of the trust  
might not even be revealed to family members, allowing less opportunity for challenges to 
its provisions. 

A Living Trust  also avoids the painful ordeal of “living probate.” That’s what happens when 
a person is no longer competent to manage property, whether because of illness or other 
causes. Without a Living Trust , a judge must examine whether you are in fact 
incompetent, and all of the embarrassing details of your incompetence will be dragged out  
in court . The judge will appoint  a guardian – perhaps someone you would not want to 
manage your affairs. Guardians act  under court  supervision and often must submit 
detailed reports, meaning that  the process can become quite expensive. 
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With a Living Trust , your designated t rustee takes over management  of trust  property and 
must manage it  according to your explicit  instructions in the t rust  document. The terms 
typically set  standards for determining whether you are incompetent  or not. For example, 
you may specify that  your doctor must declare you can no longer manage your financial 
and business affairs. 

MANAGING ASSETS, EASING TAX 
BURDENS 

Living Trusts also provide a way for beneficiaries to receive the guidance of professional 
asset  managers. A bank may be named as a Successor Trustee or Co-Trustee, allowing an 
experienced trust  department to manage the assets.  

Of course, eliminating or reducing taxes is one of the primary goals of estate planning. 
Trusts allow for a highly flexible approach to taxes. Income taxes can be slashed by 
transferring income-producing assets to a recipient  in a lower tax bracket. Through the 
use of t rusts, the state and federal government’s estate tax exclusions can be doubled, 
without the filing of an estate tax return unless the decedent  had more than the 
respective state or federal applicable exclusion. The current federal exclusion is $5 million 
adjusted for inflat ion (temporarily doubled for 2018-2025). And some trusts are a 
prudent destination for annual gifts that  fall within the government’s tax-free gift 
allowance ($15,000 per year for individuals, $30,000 a year for couples, with this amount 
indexed to inflat ion). 

ARE THERE DISADVANTAGES TO A 
LIVING TRUST? 

A trust  may not be needed by all individuals and families. Depending on the terms, trusts 
can result  in some loss of control. 

Also, it  is important  to transfer all t it led property into the trust  on a regular basis to keep 
it  current. Property outside the t rust  is part  of the individual’s estate, and will t rigger the 
probate process you hoped to avoid by creating the Living Trust . Formal transfers of 
property into the trust  are required even when you and the trustee are the same 
individual. 

A Living Trust  costs more than a Will to create, although it  saves large amounts later 
through its probate-avoidance feature. Deeds will be necessary for transferring real 
property into the trust , and that  will also involve some addit ional expense. Also, at tention 
must be paid to keeping the trust  current. That means making sure all property is in the 
trust , and adjusting it  for changed circumstances; for example, after the birth of a child or 
the dissolution of a marriage.  



4 © AMERICAN ACADEMY OF ESTATE PLANNING ATTORNEYS, INC. 

If these seem like minor disadvantages, you’re right. For most  people, the at tention and 
init ial expense involved in a Living Trust  is worth the significant benefits for family and 
other heirs: the avoidance of probate, the tax advantages, and the preservation of privacy 
and independence. 
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ABOUT THE FIRM 
Timothy P. Murphy is an estate planning and elder law attorney whose 
practice emphasizes helping people to build, preserve and pass on their 
wealth.  He works with his clients to accomplish their goals while 
avoiding unnecessary court  proceedings and minimizing or eliminating 
exposure to death taxes.  Tim has practiced law in the Sacramento area 
since 1982, first  with a large firm, and then with his own firm since 
1987. 

Tim in one of only a handful of at torneys in the Greater Sacramento 
Area accredited by the Department of Veterans Affairs to assist  
veterans with their benefits claims. 

Tim has written a regular column on legal issues for Senior Magazine.  He 
also was a regular featured guest on the Money Experts radio program 
heard locally on KFBK (AM 1530).  He has been quoted in the 
Sacramento Bee and Sacramento Business Journal on estate planning and 
related topics.  Tim also assisted local Channel 3 (KCRA) in an 
investigative report on the trust mill prob lem in the Sacramento and 
was featured on Channel 10 (KXTV) in its series on personal financial 
planning. 

Mr. Murphy and his firm have been awarded the top AV rating by the 
Martindale -Hubbell Law Directory, the legal profession’s oldest and 
preeminent rati ng service for attorneys and law firms.  The AV rating is 
the highest rating bestowed by Martindale -Hubbell and is earned by 
only a small number of law firms and attorneys considered to have 
“Very High to Preeminent Legal Ability” with the highest standard  of 
ethical and professional conduct.  Before assigning a rating, Martindale-
Hubbell solicits the confidential, unbiased and independent opinion of 
local attorneys and judges. He has also achieved the highest possible 
rating (10.0 Superb) by the Avvo attorney rating service.  Tim has been 
repeatedly recognized as a Five Star Wealth Manager by Sacramento 
Magazine in the area of Estate Planning.  This annual survey by the 
magazine recognizes those professionals who rank highest in clients 
satisfaction. 

Tim is active in numerous professional activities.  He serves as a pro 
tem judge and arbitrator for the local courts and is a member of the 
State Bar of California Estate Planning Section.  He has lectured at the 
law schools of Stanford University and the Univer sity of San Francisco 
and is a regular presenter at attorney and financial advisor continuing 
education programs.  Tim has trained advisors at leading financial 
services companies such as Golden 1 Cred it Union, Fidelity 
Investments, Principal Financial Group and Lincoln Financial.  He also is 
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a member of the Speakers Bureau of the State Bar’s Estate Planning Section through 
which he has lectured to senior groups about the dangers of estate planning scams. 

Tim also is active in community organizations serving seniors in the Sacramento area. He 
is a member of the Philanthropic Advisors’ Forum of the Sacramento Region Community 
Foundation.  He has served on the Governing Board of the Area 4 Agency on Aging which 
funds over $8 million to local senior programs.  He also has served as a Member of the 
Yolo County Commission on Aging and Adult  Services and is the former Chair of the Yolo 
County Commission on Aging. 

Tim graduated magna cum laude with distinction from the University of Colorado and 
earned his law degree at the University of California, Hastings College of the Law, where 
he served as Managing Editor on the law review.  Tim also was elected into Phi Beta 
Kappa, the National Honor Society. 

 

CAUTION: This report is intended to provide general guidance and education. It is not 
intended as legal advice. Only an analysis of a client’s particular financial and family 
considerations provides a sufficient foundation for an estate planner to make appropriate 
planning recommendations. 

 

Don’t forget to visit both our  estate planning web site (www.norcalplanners.com ) and our 
elder law/Medi -Cal planning web site (www.norcalelderlaw.com ) for more information. 
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TimoThy p. murphy, aTTorney aT law 
2277 Fair Oaks Blvd., Ste. 320, Sacramento, CA 95825 
Telephone: (916) 437-3500 or toll free: (800) 789-1039 
Fax: (916) 437-6777    Email: info@norcalplanners.com 

 
Name:____________________________________________________________________________________________________ 

 
Mailing Address:________________________________________________________________________________________ 

 
City:___________________________________ State:_____  Zip:______________  Phone:__________________________ 

 
Email: ____________________________________________________________________________________________________ 
 
Please send the FREE Educational Reports I have checked below:   By Standard Mail    By Email     

Basic Planning Topics 
___A Practical Guide to Estate and Elder Care Planning (28 page booklet) 
___Common Estate Planning Mistakes and How to Avoid Them 
___Dangers of Do-It -Yourself Wills and Trusts  
___Estate Planning Checklist: How Does Your Plan Measure Up? 
___Estate Planning for Individual Retirement Accounts, Incl. The New SECURE Act 
___Estate Planning for Parents of Young Children 
___Gay and Lesbian Couples Face Special Challenges in Estate Planning 
___Grandparents’ Guide: Why Your Adult Children Need an Estate Plan 
___Law Changes: Is It Time for Your Estate Planning Checkup? 
___Living Trusts: Calculating the Benefits 
___Planning for Remarried Couples 
___Planning for Your Pets 
___Price vs. Value: The High Cost of Cheap Trusts 
___Protecting Beneficiaries from Creditors, Predators and Themselves  
___The Nightmare of Living Probate 
___The Trouble with Joint Tenancy 
___Trust Administration: Prior Planning Prevents Problems 
___Trust Administration: Where There’s a Will There’s a Probate 
 

Disability/Long Term Care/Medi -Cal Planning 
___A Special Child Needs Special Planning: The Special Needs Trust 
___Alzheimer’s Legal Survival Kit  
___Consumer Guide to Medi-Cal Eligibility Planning 
___Nursing Home Planning And Selection Guide 
___Set the Stage for Medi-Cal Eligibility  
___Veterans Long Term Care Benefits 
 

Advanced Planning Topics 
___Asset Protection: Reducing Risk, Promoting Peace of Mind 
___Charity Begins at Home: the Charitable Remainder Trust 
___Protecting Your Assets with the Family Limited Partnership and Limited Liability Company 
___Fundamentals of Asset Protection  
___Getting The Most Out of Your Life Insurance: The Irrevocable Life Insurance Trust 
___Use of Stand-Alone Retirement Trusts as Beneficiaries of IRAs and Other Retirement Accounts 
  


