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INTRODUCTION 
Incapacity planning is a broad area of law that  covers how you are cared for if you become 
physically or mentally unable to care for yourself. The type of care could range from 
simple tasks like buying groceries, paying bills, and handling financial matters to more 
important  decisions such as selling real estate or gift ing assets to your children.  

Within the realm of incapacity planning, there are also arrangements that  deal specifically 
with decisions regarding steps taken to obtain Medi-Cal benefits. A Trust  with “Medi-Cal 
planning tools” comes into play by allowing your Agent to move forward with decisions 
that  you would have handled yourself, if you were st ill legally competent to do so. The 
types of decisions required in this area of planning can vary. For instance, you may outline 
instructions for a nursing home stay or the reposit ioning of assets to allow you to qualify 
for Medi-Cal while preserving assets for the next generation if you are single, and while 
protecting your spouse’s financial independence.  

When you determine that  you want to move forward with this type of planning, it  is 
necessary to work with an experienced and qualified estate planning attorney. This 
at torney will find the optimal solutions for you in the event  of your legal incapacity 
(defined as the inability to manage your own affairs). Because 70% of people over the age 
of 65 1 will need some kind of long-term care at  some point  in their lives, it  becomes 
painfully clear this type of planning is not only extremely important , but  requires 
immediate at tention to ensure you and your family protect  your assets. 

  

                                                                 

1 “How Much Care Will You Need?” U.S. Department of Health and Human Services, 15 Oct . 2020, 
longtermcare.acl.gov/the-basics/how-much-care-will-you-need.html.  
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AS WE AGE 
Even with the knowledge that  our life span is increasing, many of us will encounter chronic 
or debilitat ing illness in our final years. While these medical challenges can change our 
lives dramatically in the physical sense, they can also wreak havoc in our financial lives if 
we haven’t  taken the appropriate measures to safeguard our wealth.  

Nursing homes in California average over $120,000 per year, and a long-term stay can 
easily impoverish all but  the wealthiest  families. With proper planning, however, you can 
shelter assets and keep your family’s wealth intact . Keep in mind, that  since there is no 
"one size fits all" solution, a careful analysis of your situation by a competent legal advisor 
is your best  route for incapacity planning. 

WHEN SHOULD YOU PLAN? 
The question of when to begin incapacity planning is fairly easy to answer. Since we 
cannot be sure how soon, how late, or even if tragedy will strike, implementing the 
necessary changes as soon as possible brings peace of mind knowing that  you are covered 
should you become legally incapacitated. 

REASONS TO CREATE A FORMAL 
LEGAL PLAN  

The reasons for incapacity planning are not vastly different than the ones behind creating 
a Will or a Living Trust . Let’s review some of the general reasons why having a formal plan 
such as a Living Trust  is so important . With a Living Trust , you can: 

• Avoid the delay, t ime, cost  and publicity of probate. 

• Provide for a surviving spouse, other beneficiaries, or loved ones.  

• Safeguard your children’s inheritance from ex-spouses and creditors.  

• Ensure that  “special needs” beneficiaries or loved ones who receive government 
benefits do not lose these benefits such as Medi-Cal, SSI and In-Home Supportive 
Services. 

HOW IS INCAPACITY PLANNING 
DIFFERENT? 

In the arena of incapacity planning, there are addit ional legal measures you can take to 
ensure your wishes are honored should you become legally incapacitated. This family of 
options includes the following: 
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• A Healthcare Power of Attorney (HPOA) —this type of POA outlines the specific 
medical decisions that  you would like to see made in the event  of your incapacity. 

• A Durable POA for Property —this type of POA outlines what will happen with 
assets held outside your Living Trust  upon incapacity. 

• Gifting Language—special language that  may be drafted and included with your 
Trust  document and POA to outline your specific wishes. 

• Medi -Cal Planning tools—these “tools” or events can put into motion the shift  of 
assets out of the name of the person who is incapacitated. 

With the appropriate incapacity language in place, you can effectively designate who will 
manage your affairs if you become incapacitated. Using legal tools such as a Revocable 
Living Trust , Durable Power of Attorney, and gift ing or sheltering plans, you can set  the 
stage to allow your spouse or your children to properly manage your assets should you 
need nursing home care and be unable to do these things for yourself.  

The special language in a Trust  with “Medi-Cal planning tools” can give your Trustee the 
authority to handle certain types of planning, even though you—the person applying for 
Medi-Cal—are not capable of signing the necessary documents. 

WHAT INCAPACITY PLANNING DOES 
NOT COVER 

Now that  you have a handle on the reasons to plan, and what planning can cover, it ’s 
important  to know what your Trust  with Medi-Cal planning tools will not  do for you. Your 
Trust  will not  establish your eligibility for Medi-Cal, or serve as long-term healthcare 
insurance. Establishing Medi-Cal eligibility and purchasing healthcare insurance are 
separate actions that  require the execution of special forms unrelated to your Trust  
documents.  

Addit ionally, Medi-Cal planning tools will not  guarantee your Medi-Cal qualification 
because eligibility and qualification are based on a number of financial variables and the 
type of illness you have. Whereas Medi-Cal planning tools do not change the size of your 
estate, they can outline how assets could be restructured to help you qualify for Medi-Cal.  

A fundamental advantage of having Medi-Cal planning tools outlined in your Living Trust  
is the peace of mind that  comes from knowing the proper steps to apply for Medi-Cal 
benefits will be carried out on your behalf, just  as if you were competent. Should a person 
become incompetent before including Medi-Cal planning tools in his or her Trust , it  would 
likely mean these important  steps would not occur, and this could signify a loss of 
potential Medi-Cal benefits. It’s another reason to handle this matter now, while you are 
st ill managing your own affairs. 
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ESTABLISH A COMPLETE ESTATE 
PLAN WITH MEDI-CAL PLANNING 

TOOLS 
Regardless of how solid your health is today, there is no way to know what tomorrow 
brings. We invite you to take the t ime to discuss this important  topic with us. Call our 
office today to schedule a meeting. In this meeting, we can address several issues 
including living probate and disability, Medi-Cal planning options, death probate and 
taxes.  

With the proper plan in place, you can rest  easy knowing that  whatever the future holds, 
you have formally outlined your wishes and made the proper arrangements for you and 
your family. 

  



 

© AMERICAN ACADEMY OF ESTATE PLANNING ATTORNEYS, INC. 5 

 ABOUT THE FIRM 
Timothy P. Murphy is an estate planning and elder law attorney whose 
practice emphasizes helping people to build, preserve and pass on their 
wealth.  He works with his clients to accomplish their goals while 
avoiding unnecessary court  proceedings and minimizing or eliminating 
exposure to death taxes.  Tim has practiced law in the Sacramento area 
since 1982, first  with a large firm, and then with his own firm since 
1987. 

Tim in one of only a handful of at torneys in the Greater Sacramento 
Area accredited by the Department of Veterans Affairs to assist  
veterans with their benefits claims. 

Tim has written a regular column on legal issues for Senior Magazine.  He 
also was a regular featured guest on the Money Experts radio program 
heard locally on KFBK (AM 1530).   He has been quoted in the 
Sacramento Bee and Sacramento Business Journal on estate planning and 
related topics.  Tim also assisted local Channel 3 (KCRA) in an 
investigative report on the trust mill problem in the Sacramento and 
was featured on Channel 10 (KXTV) in its series on personal financial 
planning. 

Mr. Murphy and his firm have been awarded the top AV rating by the 
Martindale -Hubbell Law Directory, the legal profession’s oldest and 
preeminent rating service for attorneys and law firms.  The AV rating is 
the highest rating bestowed by Martindale -Hubbell and is earned by 
only a small number of law firms and attorneys considered to have 
“Very High to Preeminent Legal Ability” with the highest standard of 
ethical and professional conduct.  Before assigning a rating, Martindale-
Hubbell solicits the confidential, unbiased and independent opinion of 
local attorneys and judges. He has also achieved the highest possible 
rating (10.0 Superb) by the Avvo attorney rating service.  Tim has been 
repeatedly recognized as a Five Star Wealth Manager by Sacramento 
Magazine in the area of Estate Planning.  This annual survey by the 
magazine recognizes those professionals who rank highest in clients 
satisfaction. 

Tim is active in numerous professional activities.  He s erves as a pro 
tem judge and arbitrator for the local courts and is a member of the 
State Bar of California Estate Planning Section.  He has lectured at the 
law schools of Stanford University and the University of San Francisco 
and is a regular presenter at attorney and financial advisor continuing 
education programs.  Tim has trained advisors at leading financial 
services companies such as Golden 1 Credit Union, Fidelity 
Investments, Principal Financial Group and Lincoln Financial.  He also is 
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a member of the Speakers Bureau of the State Bar’s Estate Planning Section through 
which he has lectured to senior groups about the dangers of estate planning scams. 

Tim also is active in community organizations serving seniors in the Sacramento area. He 
is a member of the Philanthropic Advisors’ Forum of the Sacramento Region Community 
Foundation.  He has served on the Governing Board of the Area 4 Agency on Aging which 
funds over $8 million to local senior programs.  He also has served as a Member of the 
Yolo County Commission on Aging and Adult  Services and is the former Chair of the Yolo 
County Commission on Aging. 

Tim graduated magna cum laude with distinction from the University of Colorado and 
earned his law degree at the University of California, Hastings College of the Law, where 
he served as Managing Editor on the law review.  Tim also was elected into Phi Beta 
Kappa, the National Honor Society. 

 

CAUTION: This report is intended to provide general guidance and education. It is not 
intended as legal advice. Only an analysis of a client’s particular financial and family 
considerations provides a sufficient foundation for an estate planner to make appropriate 
planning recommendations. 

 

Don’t forget to visit both our estate planning web site (www.norcalplanners.com ) and our 
elder law/Medi -Cal planning web site (www.norcalelderlaw.com ) for more information. 
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TimoThy p. murphy, aTTorney aT law 
2277 Fair Oaks Blvd., Ste. 320, Sacramento, CA 95825 
Telephone: (916) 437-3500 or toll free: (800) 789-1039 
Fax: (916) 437-6777    Email: info@norcalplanners.com 

 
Name:____________________________________________________________________________________________________ 

 
Mailing Address:________________________________________________________________________________________ 

 
City:___________________________________ State:_____  Zip:______________  Phone:__________________________ 

 
Email: ____________________________________________________________________________________________________ 
 
Please send the FREE Educational Reports I have checked below:   By Standard Mail    By Email     

Basic Planning Topics 
___A Practical Guide to Estate and Elder Care Planning (28 page booklet) 
___Common Estate Planning Mistakes and How to Avoid Them 
___Dangers of Do-It -Yourself Wills and Trusts  
___Estate Planning Checklist: How Does Your Plan Measure Up? 
___Estate Planning for Individual Retirement Accounts, Incl. The New SECURE Act 
___Estate Planning for Parents of Young Children 
___Gay and Lesbian Couples Face Special Challenges in Estate Planning 
___Grandparents’ Guide: Why Your Adult Children Need an Estate Plan 
___Law Changes: Is It Time for Your Estate Planning Checkup? 
___Living Trusts: Calculating the Benefits 
___Planning for Remarried Couples 
___Planning for Your Pets 
___Price vs. Value: The High Cost of Cheap Trusts 
___Protecting Beneficiaries from Creditors, Predators and Themselves  
___The Nightmare of Living Probate 
___The Trouble with Joint Tenancy 
___Trust Administration: Prior Planning Prevents Problems 
___Trust Administration: Where There’s a Will There’s a Probate 
 

Disability/Long Term Care/Medi -Cal Planning 
___A Special Child Needs Special Planning: The Special Needs Trust 
___Alzheimer’s Legal Survival Kit 
___Consumer Guide to Medi-Cal Eligibility Planning 
___Nursing Home Planning And Selection Guide 
___Set the Stage for Medi-Cal Eligibility  
___Veterans Long Term Care Benefits 
 

Advanced Planning Topics 
___Asset Protection: Reducing Risk, Promoting Peace of Mind 
___Charity Begins at Home: the Charitable Remainder Trust 
___Protecting Your Assets with the Family Limited Partnership and Limited Liability Company 
___Fundamentals of Asset Protection  
___Getting The Most Out of Your Life Insurance: The Irrevocable Life Insurance Trust 
___Use of Stand-Alone Retirement Trusts as Beneficiaries of IRAs and Other Retirement Accounts 


